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Otto Kirchheimer worked at the exiled 
Frankfurt Institute of Social Research in 
Paris and New York between 1934 and 1943. 
This was a crucial period of time for 
Kirchheimer, as well as for the Frankfurt 
School in general.1 John H. Herz and Erich 
Hula have rightly stated that Otto Kirchheimer 
‘was no systematic thinker’ (Herz and Hula, 
1969: ix). The wide intellectual range of his 
work does not rest on an overarching theo-
retical basis. Kirchheimer’s focus was rather 
on current political problems. Nevertheless, 
the originality of his Weimar writings, his 
contributions to the work of the Institute, his 
analyses of changes in party systems and  
his reflections on political justice have stimu-
lated a persistent interest in his work and an 
ever growing body of secondary literature on 
both sides of the Atlantic.

As is the case for many émigrés, knowl-
edge of Otto Kirchheimer’s biography is 
fragmentary.2 This is particularly true for his 

childhood and the first years after the Nazis 
came to power in 1933. Otto Kirchheimer 
was born on November 11, 1905 into a 
German-Jewish family in Heilbronn, a small 
city in the south-western German state of 
Württemberg. He was the youngest of six chil-
dren born to his parents, Julius and Frederike 
Kirchheimer. Both his mother and his father 
died during his childhood and teenage years. 
Thanks to the family money he inherited, he 
could be sent to excellent private boarding 
schools. Although he was not religious as a 
teenager, Kirchheimer enthusiastically joined 
the socialist German-Jewish youth movement 
Die Kameraden in 1919. The experiences and 
friends he made there awakened his inter-
est in philosophical questions, as well as in 
socialism and communism. As for many left-
leaning, politically organized youth at the 
time, renowned Marxist authors such as Rosa 
Luxemburg and Max Adler proved formative 
to his political outlook.

Supported by his parents’ inheritance, 
Kirchheimer studied philosophy, history, 
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sociology and law from 1924 to 1928. He 
began his studies with the Neo-Kantian phi-
losopher Karl Vorländer in Münster. During 
this time he joined the German Social 
Democratic Party (SPD) and became active 
in its youth movement (Jungsozialisten).  
In 1925 he moved to Cologne to take classes 
with the sociologist Max Scheler and then to 
Berlin to study law and constitutional theory 
with Rudolf Smend and Hermann Heller. 
Smend encouraged him to move to Bonn in 
order to study with Carl Schmitt. Despite 
their diametrically opposed views, the 
polemically minded Schmitt relished the dis-
cussions with the young Kirchheimer, who 
quickly became a sort of leftist Wunderkind 
in Schmitt’s Bonn circle (Mehring, 2011; 
Breuer, 2012: 111–41). Under Schmitt’s 
supervision, Kirchheimer completed his 
doctoral thesis on constitutional theories in 
socialist and Bolshevik political thought at 
the beginning of 1928.

In 1930 Kirchheimer moved to Berlin, 
where he got a job at the law office of Franz 
L. Neumann and Ernst Fraenkel. The office 
worked for the labor unions and the SPD. 
Kirchheimer was skeptical of Fraenkel and 
Neumann’s defense of social-democratic 
reformism but built a close personal relation-
ship with Neumann during this time. In Berlin 
he also reestablished contact with Schmitt, 
who had also moved there. Schmitt’s diaries 
indicate the intellectual exchange between 
the two of them as well as the harsh anti-
semitic reservations Schmitt personally had 
about Kirchheimer (Schmitt, 2010: 231).

Shortly after the election in March 1933 
that secured Hitler’s power, the Gestapo took 
Kirchheimer into custody. He was rescued 
by the fortunate coincidence of being in a 
prison cell with Paul Kecskemeti, a United 
Press correspondent for the New York Times. 
They had never met, but when Kecskemeti 
was supposed to be released, due to interna-
tional protest, he insisted that Kirchheimer 
also be released. Kirchheimer quickly man-
aged to escape to France. In Paris, he rejoined 
his wife. Having lost all his inheritance, he 

desperately tried to find work as a journal-
ist and translator. He joined a group of young 
academics including Walter Benjamin and 
Arkardij Gurland who were supported for 
various lengths of time through small research 
contracts from the Société Internationale de 
Recherches Sociales. In 1934 he was taken 
on to the payroll of the exiled Institute on a 
part-time basis to research criminal law and 
criminology. Given the political situation in 
Europe, Kirchheimer prepared to emigrate 
to the United States. Due to his ties to the 
Institute, his papers were accepted by the 
US immigration agency and he arrived at 
Ellis Island in 1937. In New York, he found a 
home with Kurt Rosenfeld and his group, and 
Franz Neumann offered him a part-time con-
tract at the Institute, which was now loosely 
affiliated with Columbia University.

With Neumann’s support, he was employed 
two years later in the Research and Analysis 
Branch of the newly established Office of 
Strategic Services (OSS) in Washington, 
D.C. In collaboration with John H. Herz and 
Herbert Marcuse, he prepared documents on 
the legal grounds for bringing the political 
elite of Nazi Germany to trial after the war.

After the war, the intelligence branch 
of OSS moved to the Department of State. 
Whereas Neumann, Marcuse and many 
others left the administration and found 
employment at US universities and col-
leges, Kirchheimer had to stay on for ten 
more years at the Department of State, hat-
ing his job and feeling mistreated by the 
FBI, who interviewed him a couple of times 
under the suspicion of being a communist.3 
Kirchheimer found his intellectual succor 
as an adjunct teacher at colleges in nearby 
Washington and as the author of academic 
papers and numerous book reviews for the 
Washington Post.

Kirchheimer achieved a temporary profes-
sorship in Political Science at the New School 
for Social Research in New York in 1955 and 
a full professorship in Political Science at 
Columbia University in 1960. Professionally, 
he remained an outsider from academic and 
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intellectual émigré circles in the United 
States. His exchanges with Hannah Arendt 
were among the few exceptions, due to a 
shared interest in the prosecution of Nazi 
criminals.

After Kirchheimer’s release from the State 
Department, he became a very productive 
academic writer. He finished his magnum 
opus, Political Justice, in 1961, wrote numer-
ous reviews for newspapers and journals 
and published a number of articles about 
European political systems in general and 
about structural changes in party systems 
in particular. His next plan was to write a 
comprehensive book on the role of politi-
cal parties in late capitalist societies. Otto 
Kirchheimer died of a fatal heart attack on 
November 22, 1965.

the Weimar YearS: claSS 
Struggle and the decline  
of the conStitutional State

Kirchheimer’s political views during the 
Weimar period ranged from a reformist social 
democracy to a more militant class-conscious 
socialism. The theorists of reformist social 
democracy, like Rudolf Hilferding, Hermann 
Heller, Franz L. Neumann or Ernst Fraenkel, 
considered the Weimar Constitution as an 
opportunity to pave the way to democratic 
socialism. In contrast, in his early Weimar 
writings, Kirchheimer was one of the most 
outspoken young voices critical of the 
Weimar Republic among the non-communist 
left. However, he changed his position and 
defended the Weimar Constitution after 1930 
when the democratic system of the Weimar 
Republic was under attack by the political 
right and authoritarian politicians.

In Weimar – and What Then? (Kirchheimer, 
1930b), published in the first months of 
1930, and one of his most famous texts, 
Kirchheimer presented his critical analysis of 
the Weimar Constitution in systematic form. 
Following more radical theorists like Max 

Adler or Arthur Rosenberg, he viewed the 
existing Weimar Constitution as the final step 
in the history of bourgeois rule. According to 
Kirchheimer’s early outlook, democracy is 
only one political form by which to organ-
ize a capitalist society; dictatorship is another 
(Kirchheimer, 1928). Following Marx’s 
analysis of the 18th Brumaire, Kirchheimer 
describes the social basis of the Weimar 
Republic as a compromise between differ-
ent social groups: the revolution of 1918 
forced the old imperial and bourgeois mili-
tary, industrial, bureaucratic and legal elites 
to agree to a compromise with the leaders 
of the working class. However, the political 
parties that founded the new German repub-
lic did not replace the old elites because they 
feared a revolution like the one in Russia. 
Right from the start the Weimar Constitution 
was created with ‘birth defects’. This critique 
was aimed in particular at the second sec-
tion of the Weimar Constitution (‘On Basic 
Rights and Duties’) and its unsystematic list 
of liberal, Christian, socialist and nationalis-
tic statements.

Kirchheimer refused to agree with the 
leading social democrats who tolerated a 
conservative non-parliamentary government 
and its extensive use of the emergency rule 
of the constitution in the German Reichstag. 
Whereas Carl Schmitt was supportive of this 
authoritarian turn to the right, Kirchheimer 
criticized it and its toleration by the SPD 
from the very beginning in 1930. He viewed 
the employment of the emergency measures 
as not only destroying the achievements of 
the working class over the last decade but 
also of parliamentary democracy in general. 
Owing to the fact that the crucial administra-
tive fields of the state had never been democ-
ratized, he stated:

Herein lies the basic and irreparable error of this 
constitution: it did not come to a decision; it fell 
prey to the misconception that the principles of 
democracy alone constitute the principles of a 
specific social or ideational order; it forgot that 
democracy cannot do more than articulate already 
existing conditions. What a democracy can do is 
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to give external expression to an existing social 
order and to represent it meaningfully. Because of 
the confusion between the form of democracy 
and its content no one undertook to endow this 
constitution with a political program. (Kirchheimer, 
1930b: 72)

This quotation reveals two central tenets of 
Kirchheimer’s critique of the Weimar democ-
racy in the first months of 1930. First, pick-
ing up on Carl Schmitt’s famous formula of 
‘a constitution without a decision’ (Schmitt, 
1928: 32), Kirchheimer interpreted the legal 
and political system of the Weimar Republic 
as an unstable compromise between diverse 
and often antagonistic social groups and 
classes. Both Schmitt and Kirchheimer 
shared the conviction that legal norms depend 
on power and decisions. Yet there is a dis-
crepancy between their understandings of the 
term ‘decision’. For the young socialist, a 
decision never emanated from nothing but 
was rather to be founded in class relations. 
Neither did Kirchheimer adopt Schmitt’s 
cynical concept of the political as an uncom-
promising distinction between friend and 
enemy. In Kirchheimer’s understanding, the 
struggle of the classes is not a blind combat 
in history but rather a competition of princi-
ples. Every attempt to improve the situation 
of the working class was thwarted by the 
conservative executive or judiciary. The con-
sequence was a crisis of bourgeois rule: first, 
with respect to its democratic quality, as non-
elected forces heavily restricted the power of 
legislature; and, second, with respect to the 
rule of law, since the current rules were not 
applied administratively and judicially in 
accordance with the rules given by the con-
stitution or the legislature. In such a system, 
the belief in the rational-legal authority is 
shaken.

This leads us to the second tenet of 
Kirchheimer’s critique of the Weimar par-
liamentary system. In order to establish a 
functioning democracy, society has to decide 
on a common social order. The implemen-
tation of political equality at the beginning 
of the Weimar Republic was interpreted 

as a revolutionary breakthrough by many 
social democrats. But to Kirchheimer this 
‘political democracy’ did not say anything 
about economic power relations. Although 
Kirchheimer’s argument was often described 
as ‘left-Schmittian’ anti-parliamentarism, 
he did not argue for an identitarian ideal of 
democracy as Schmitt did. If we follow Max 
Adler’s distinction between ‘political’ and 
‘social democracy’, Kirchheimer saw only 
the latter as a democracy; ‘social homogene-
ity’ is the basic premise of any democratic 
state. Here, homogeneity does not refer to 
the idea of some transcendent national unity. 
Rather, homogeneity is a social category 
and, as such, a necessary condition prevent-
ing the establishment of permanent minori-
ties, which would be marginalized and even 
repressed through majority rule. This argu-
ment is also expressed in his dissertation.  
At the end of The Socialist and Bolshevik 
Theory of the State (1928), Kirchheimer 
mentioned two alternatives: the policy of 
social democrats, which he pictured as a 
weak ‘antipolitical refusal to make a deci-
sion’ (Scheuerman, 1997: 36), and the strong 
Bolshevist claim for state sovereignty and 
power politics, which overturned any ethos 
of constitutionalism. Kirchheimer rejected 
both options and demanded a more active and 
militant realization of socialist aims, which 
had become part of the second section of the 
Weimar Constitution.

It is, therefore, hardly surprising that 
Kirchheimer focused on how the Weimar 
Constitution dealt with private property. 
According to its wording, the expropriation 
of private property without full financial 
compensation was possible as long as it was 
done for the public welfare and proceeded 
via parliamentary laws. In a democracy, the 
legislature is supposed to be omnipotent, 
and the historical trend points toward grow-
ing state intervention: ‘The principle of the 
liberal Rechtsstaat is abandoned, insofar 
as the state, acting on its own conventions, 
interferes with that which was previously an 
unquestionable sphere of private domination’ 
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(Kirchheimer, 1930a: 103). However, in the 
political reality of the Weimar Republic, 
Kirchheimer’s interpretation of the consti-
tution on the issue of property rights had 
no chance of being implemented. On the 
contrary, the prevailing legal opinions of 
the conservative courts expanded the secu-
rity for private property rights and made it 
impossible for the state to realize certain 
infrastructure programs. The political hope 
of mainstream social democrats that the state 
would be able to transfer economic enter-
prises into common property turned out to be 
illusory.

Kirchheimer diagnosed a deadly crisis of 
the Weimar parliamentary system and sug-
gested a more militant politics of socialist 
transformation. Although he had criticized 
the Weimar Constitution fundamentally and 
radically, he could draw only a limited practi-
cal conclusion from this. Kirchheimer did not 
change the general picture of his analysis of 
the Weimar Republic, but the conclusions he 
drew from it in 1928 were very different from 
those he drew from the summer of 1930.

The year 1930 ended the era of parlia-
mentary governments in Germany. From that 
point on, the executive governed without the 
support of a majority in the Reichstag, based 
on presidential emergency decrees. This 
regime change influenced Kirchheimer’s 
position with respect to constitutional poli-
tics.4 In July 1930 he stated that the Weimar 
Constitution was ‘at least a bit of a democ-
racy’ (Kirchheimer, 1930c: 93), which was 
worth being defended, because up until 1930 
it led to substantial compromises between 
the parties of the bourgeoisie and the social 
democrats. Schmitt, relying on his antago-
nistic concept of politics, celebrated the 
use of emergency rules as a resurrection of 
the state’s sovereignty and the presidential 
system as a true incarnation of democratic 
identification. Kirchheimer condemned this 
process as a decay of democracy and as the 
first phase of a dictatorship. For Kirchheimer, 
ruling by emergency decrees could not prove 
a stepping stone toward the restoration of 

public order of a pouvoir neutre but rather 
a partisan tool to regulate economic, labor 
or social policy in a partisan way. However, 
instead of calling for mass demonstrations, 
civil disobedience or even revolutionary acts, 
he now insisted on compliance with the legal 
regulations of the constitutional state in order 
to defend the republican order: ‘democracy is 
the only political system that provides an insti-
tutional guarantee that even the most decisive 
transitions of power need not threaten the 
continuity of the legal order’ (Kirchheimer 
and Leites, 1933: 82). In his critique of the 
Prussian coup (Preußenschlag) of July 1932 
as ‘one of the rudest and most evident cases 
of abuse of form’ (Kirchheimer, 1932: 49), 
Kirchheimer again defended the parliamen-
tary system. In January 1933, a few days 
before Hitler came to power, he wrote:

The big difference between an autocratic order 
and a democratic constitutional order is the fact 
that only the latter secures legal development, 
though to a limited degree and at the cost of an 
unavoidable tension between the legal order and 
the order of power. Therefore, in a democratic 
state system it can very easily happen that […] the 
ideological superstructure of the legal order ‘limps 
ahead of’ the actual power relations. (Kirchheimer, 
1933b: 183)

Whereas in 1930 Kirchheimer characterized 
the legal superstructure of the Weimar 
Republic in a rather orthodox Marxist manner 
as inferior to power relations (Kirchheimer, 
1930b), in 1933 his view turned around.

In the last two years of the Weimar Republic, 
Kirchheimer defined democracy not merely 
as a political form for social benefits and 
emancipation of the working class, but also 
as the political form that guarantees the inter-
relation of freedom and equality. He stated: 
‘the demand for equality is integrated into a 
demand for the realization of freedom, defined 
here as an agreement between an unhindered 
process of will-formation among citizens with 
the will of the government’ (Kirchheimer 
and Leites, 1933: 65). He no longer defined 
democracy on the basis of a homog-
enous society like Adler and Schmitt did.  
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Kirchheimer emphasized that democracy 
neither works by itself nor by the unpolitical 
power of the state administration; instead it 
has to be achieved through controversies, con-
flicts and, sometimes, even civil wars. Ideally, 
besides leading to maximal political participa-
tion, the mutual dependency of freedom and 
equality in democracy would result in a grow-
ing satisfaction of social needs. According to 
Kirchheimer, the telos of democracy is social 
democracy. This defense of parliamentarism 
distinguishes Kirchheimer from communist 
attitudes as well as his former teacher Carl 
Schmitt. After 1930, Kirchheimer rejected 
not only Schmitt’s negative view on party 
politics and his anti-parliamentarianism but 
also Schmitt’s negation of the civilizing func-
tion of law.

Kirchheimer seems to make a turna-
round: despite all its weaknesses, the Weimar 
Constitution is no longer to be seen as a mis-
construction. However, the practical political 
question is still unanswered: what is to be 
done when the legal, administrative and mili-
tary elites turn their backs on democracy? 
The answer Kirchheimer gave in January 
1933 was the following:

A socialist appreciation of democracy does not 
primarily concentrate on the legal norms of a 
democratic constitution but has to make its evalu-
ation of democracy dependent on the question of 
whether it can count on the overall legal behav-
iour of the other political agencies of power; 
whether the other parties and social power groups 
are prepared to accept the basic democratic insti-
tutions, even if they are intent upon limiting their 
aspirations of power and conceding free play to 
their political enemies. (Kirchheimer and Leites, 
1933: 180-2)

If this is not the case, even violence becomes 
a legitimate tool for the restoration of democ-
racy. The social democrats should not be 
afraid, he repeated in an article published in 
March 1933, ‘that the working class can con-
quer executive political power’. Such a ‘civil 
war has only been forced upon it’ 
(Kirchheimer, 1933a: 27). German history, 
however, took a different turn.

the legal order of national 
SocialiSm

The biographical details of Kirchheimer’s 
early time in Paris are still not known. Only 
four articles written by Kirchheimer during 
his first two years in exile have been discov-
ered so far: Remarks on Carl Schmitt’s 
‘Legality and Legitimacy’ (Kirchheimer and 
Leites, 1933), The Growth and the Decay of 
the Weimar Constitution (1933c), Zur 
Geschichte des Obersten Gerichtshofes der 
Vereinigten Staaten von Amerika (1934) and 
State Structure and Law in the Third Reich 
(1935), which was published as an indict-
ment against the Nazi regime under the pseu-
donym Dr Hermann Seitz. It was smuggled 
into Germany and published in disguise as 
part of the series Der deutsche Staat der 
Gegenwart edited by Carl Schmitt (Schmitt, 
1933). The article was printed in Amsterdam 
and illegally distributed in Germany by the 
anti-Nazi resistance. The series Der deutsche 
Staat der Gegenwart was a main source of 
legal justification for the Nazi state. 
Important writings from Schmitt were pub-
lished in this series as well as writings by 
leading Nazi jurists like Ernst Rudolf Huber, 
Reinhard Hoehn, Theodor Maunz, Paul 
Ritterbusch and Werner Weber. In State 
Structure and Law in the Third Reich 
Kirchheimer attacked the very heart of their 
justifications for the Nazi system by claim-
ing that the dissolution of constitutional 
guarantees by National Socialism destroyed 
the bases for any legal order.

In retrospect, Kirchheimer described the 
fall of the democratic Weimar Republic as 
not just due to the successful agitation of the 
National Socialist party but on a more fun-
damental level as a consequence of the shift 
from competitive capitalism toward monopoly 
capitalism in modern society, a general trend 
he identified in other Western capitalist socie-
ties. Similar to his conclusion in Weimar – and 
What Then?, he blamed the lack of a distinct 
decision about the social order in the Weimar 
Constitution for the fall of the republic.  
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The idea of the ‘social state’ had not been 
compatible with the parliamentary and 
bureaucratic interests of the middle classes. 
Those groups had no interest in regulating 
conditions of ownership in big industrial and 
agricultural enterprises (Kirchheimer, 1933c: 
562–4). Monopolization was not solely a 
product of the Nazi regime but had already 
developed during the Weimar Republic.  
He wrote in 1941:

This process of absorption of individual rights by 
monopolistic groups, although noticeable through-
out the whole world, was especially apparent 
under the Weimar Constitution, where the mixture 
of traditional liberties and status quo guarantees 
under the misleading title of fundamental rights 
offered an excellent legal starting point for such 
developments. Property rights became a protective 
screen for the process of monopolization, freedom 
of religion was used to strengthen the existing 
religious corporations, and freedom of speech and 
association had to be supplemented by strong 
protecting organizations in order to obtain recog-
nition. (Kirchheimer, 1941a: 142)

In his first paid work in the United States at 
the Institute, from winter 1937 to summer 
1938, he was to revise, edit and finish a book 
manuscript by Georg Rusche on the labor 
market and penal system. The book was pub-
lished in 1939 with the title Punishment and 
Social Structure and became the Institute’s 
very first publication in English (Kirchheimer 
and Rusche, 1939). Kirchheimer wrote the 
final chapters of the book, in which he 
argued that punishment policies had no direct 
influence on the crime rate. Neither a mild 
policy with the goal of character reform nor 
a severe policy with the goal of deterrence 
determine the crime rate. Instead he identi-
fied the economic condition of society as the 
main determinant.

After completing this book, Kirchheimer 
was offered new contracts as a part-time 
assistant for the Institute. Since the begin-
ning of the Second World War, the general 
research agenda of the Institute had focused 
on conferences and research projects on Nazi 
Germany. In this context Kirchheimer pub-
lished his best-known work on the economic 

and legal order of National Socialism during 
1939 and 1943: Criminal Law in National 
Socialist Germany (1939/40), Changes in the 
Structure of Political Compromise (1941a), 
The Legal Order of National Socialism 
(1941b) and a book he wrote together 
with Arkadij Gurland and Neumann, The 
Fate of Small Business in Nazi Germany 
(Kirchheimer et  al., 1943). Together with 
Gurland, he also provided the economic 
statistics for Neumann’s book Behemoth 
(Neumann, 1942).5

Kirchheimer’s position at the Institute was 
difficult. The historian Thomas Wheatland 
describes the atmosphere and Kirchheimer’s 
status under Max Horkheimer’s hierarchical 
regime during the years in New York in the 
following words:

Horkheimer, as paternal authority figure, occupied 
the table’s center seat and never smiled. To his left 
sat Theodor W. Adorno, who – unable to contain 
his intellect or excitement – flitted about the room 
like a hummingbird constantly conversing with 
people. On Horkheimer’s right sat Friedrich Pollock 
in a state of perpetual solemnity. Herbert Marcuse 
and Franz L. Neumann, two of the wittiest and 
most personable members of the group, were 
assigned the next pair of seats beside Adorno and 
Pollock. Leo Löwenthal and Henryk Grossmann 
occupied the last two interior spaces at the table, 
and Otto Kirchheimer and Arkadij Gurland sat at 
the ends of the table, occupying the most hazard-
ous position at the seminars. After each paper, 
Institute members would address it in turn. 
Horkheimer would speak first, followed by Pollock, 
then Adorno, and so it would proceed until the 
floor was turned over to Kirchheimer and Gurland. 
Because both were always the last to speak, their 
comments often seemed unoriginal or wildly 
speculative, formulated in a desperate attempt to 
say something new. As [Daniel] Bell recalls, both 
received the frequent derision of their colleagues. 
(Wheatland, 2009: 80)

Anne Kirchheimer-Rosenthal, Kirchheimer’s  
second wife, remembered his years at the 
Institute with little sympathy for its leading 
figures: ‘They gave him a pittance and they 
did treat him like dirt. Only after he got a job 
and a position [in the American academia] 
they treated him like a human being’ (Schale, 
2006: 96). Nevertheless, Kirchheimer closely 
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collaborated at the Institute with Neumann, 
Gurland and Marcuse, and intellectually the 
years with the Institute were a very produc-
tive period of his life.

As Max Horkheimer explained to 
Neumann in a letter on February 1, 1942, 
profound theoretical and political differ-
ences concerning the nature and structure 
of National Socialism led to harsh disputes 
between the members of the Institute (quoted 
in Laudani, 2013: 3–4). Horkheimer and 
Adorno’s theory on National Socialism was 
grounded on Friedrich Pollock’s concept 
of ‘state capitalism’, which understood the 
Nazi regime as one among other cases of an 
emerging new economic and social order, 
which had transformed monopoly capitalism 
into a ‘command economy’ (Pollock, 1941: 
454). They were inclined to the view that the 
Nazi regime was like the Soviet regime. In 
contrast to these members of the inner core 
of the Frankfurt School, Kirchheimer agreed 
with Franz L. Neumann, Arkadij Gurland 
and partly with Herbert Marcuse (Jay, 
1973: 143–72; Wiggershaus, 1995: 223–36,  
280–91) that National Socialism was a 
monopoly capitalistic system built on the 
social order of private ownership. The eco-
nomic imperatives of monopoly capitalism 
were intact and the compromises among the 
elites of economy, party, military and admin-
istration were based on an economic system 
of private capitalism. This turned out to be 
the last intensive and truly interdisciplinary 
debate at the Institute.

Already in 1935, Kirchheimer had argued 
that in order to secure full state integration 
and monopolization the Nazis prevented free 
movements of goods by suppressing freedom 
of contract while maintaining the social order 
of private capital. This was also achieved by 
toughening criminal law and changing the 
meaning of basic legal terms, like ‘substantive 
justice’, or legal compliance (Kirchheimer, 
1935: 145–6). Those terms were no longer 
based on legal rationality – referring to the 
independence of courts in reaching a sen-
tence – but were used as an instrument to 

ascertain political reliability to secure the 
deutsche Volksgemeinschaft (ethnic German 
community). In 1941 Kirchheimer called 
this form of rationality ‘technical rational-
ity’ to exemplify how the administration of 
justice functioned (Kirchheimer, 1941b: 99).  
Whereas Marcuse applied the concept of 
technical rationality to the ideologically 
instrumentalized mass culture (Marcuse, 
1941) and Pollock to the economic structure, 
and thus concluded that National Socialism 
is based on a ‘command economy’ (Pollock, 
1941: 447–8),6 Kirchheimer applied the con-
cept exclusively to the legal order of National 
Socialism. Courts were transformed into 
executive organs to secure political reliability 
and economic monopolization enhanced by 
a plurality of organizations having their own 
jurisdiction over their members (Kirchheimer, 
1941b: 108). Not only the army but also 
industrial and agricultural enterprises were 
judging working and production conditions 
autonomously. There was no possibility for 
workers to call the courts on their own. In this 
way the Nazis were able to secure the support 
of all interest groups in power. Thus, criminal 
law was primarily a source of instructions for 
political suppression, which ignored possible 
social circumstances as the origin of criminal 
behavior (Kirchheimer, 1935: 148).

Since Kirchheimer did not apply the con-
cept of technical rationality to the economy 
(like Pollock did), he could interpret German 
National Socialism as a political compromise 
between certain social groups. The politi-
cal compromise of National Socialism was 
constituted by the NSDAP and members of 
the SA and SS, big industrial companies, 
agriculture, the Reichswehr (the German 
army) and the state bureaucracy. Hitler’s role 
as Führer was to integrate these different 
groups with their different social interests. 
Similarly to Neumann, Kirchheimer argued 
that the Nazi government was not in full 
control of the capitalist economy. The Nazi 
compromise was achieved by new economic 
and political guarantees for certain interest 
groups: first, the assurance of institutional 
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security by enforcing a ‘strong government’ 
and abolishing democratic fluctuations in the 
instructional structure to lower investment 
risks for big industries; second, opening 
new investment markets to benefit the few 
economic power holders; and, third, enhanc-
ing monopolization and cartelization by, for 
example, granting self-jurisdiction to the 
big industries (Kirchheimer, 1941a: 143–7). 
Therefore, the Nazi regime was by no means 
anti-capitalistic or post-capitalistic; it con-
centrated the possibility of ownership and 
economic power among a few people hold-
ing power over large trusts, while the middle 
class and small businesses were destroyed 
(Kirchheimer, 1941a: 155–9).

Kirchheimer insisted on the view that 
the self-preservation strategy of National 
Socialism was not sustainable. The reason 
for the instability of Nazi Germany was that 
it relied on a state that had to be able to secure 
simultaneously successful external expan-
sion by war and by internal suppression of 
any opposition. Such a constellation was 
problematic for the stability of the system 
because in the case of external shocks ‘it is 
rather doubtful whether suppression can be 
maintained when the system that insured it 
has been substantially shaken’ (Kirchheimer, 
1944: 193).

In a way similar to Neumann and Gurland, 
Kirchheimer occupies a distinct place within 
the group of the first generation of the 
Frankfurt School in exile. He did not fol-
low the negative philosophy of history in 
Adorno’s and Horkheimer’s Dialectic of 
Enlightenment (1944), nor did he share the 
revolutionary optimism of his close per-
sonal friend Herbert Marcuse. In the debates 
within the Institute about the best way to 
describe German Nazism, he insisted, against 
Horkheimer, Pollock and Adorno, on the pri-
ority of structural changes in modern capi-
talism for any analysis of Nazi Germany. In 
retrospect, this constellation was paradoxi-
cal. Horkheimer and his followers created a 
theory of ‘state capitalism’, a system of soci-
ety in which politics dominate the economic 

sphere; but they did not carry out any analy-
sis in political science to get a closer look at 
the political processes of this new system. 
Kirchheimer on the other hand was hired to 
fill the gap in Horkheimer’s ambitious ‘inter-
disciplinary materialism’ in the fields of poli-
tics and law. However, his empirical research 
led him to conclude that any serious analysis 
of politics and law in Nazi Germany has to 
have as its analytical starting point the capi-
talist character of the economy.

But it is not only detailed empirical knowl-
edge that makes Kirchheimer’s analysis of 
fascism, in retrospect, more convincing than 
the state-capitalism theory of Horkheimer and 
his inner circle at the Institute. Axel Honneth 
is correct when he attributes the superior-
ity of the interpretation by Kirchheimer,  
Gurland and Neumann to a ‘social-theoretical  
approach, which is more implicitly than 
explicitly’ (Honneth, 1995: 79) to be found in 
their work. Whereas for Horkheimer and his 
inner circle, social integration represented a 
process which comes about by means of the 
unconscious compliance with the functional 
imperatives of society, Kirchheimer and his 
two co-authors understood social integra-
tion ‘also by way of communication between 
social groups’ (Honneth, 1995: 78). Such an 
approach sets up a barrier against a Marxist 
functionalism that finally led Horkheimer 
and his close associates to draw a monolithic 
picture of a totally administered society. 
Against such a functionalism, Kirchheimer’s 
analyses of both the Weimar Republic and of 
Nazi Germany started from an analysis of the 
interests and orientations that the main social 
groups themselves had brought into the politi-
cal games.

WeStern poStWar SocietieS:  
the VaniShing oppoSition

Kirchheimer’s view on the prospects for 
democracy after the war changed over the 
years. But whereas his writings in the Weimar 
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period and, to a lesser degree, in the early 
years of his exile, were underpinned by an 
optimistic vision of a better and just social 
and political order, in his very late work he 
changed his fundamental perspective: instead 
of hoping for a better political world he 
hoped to avert the worst. In his last essay in 
the Festschrift for Herbert Marcuse, 
Kirchheimer concluded his reflections with 
the following diagnosis of the times:

It may well be, however, that the historian of the 
twentieth century will be less impressed by diverse 
propagandistic claims of various regimes as to the 
reign of law under their dominion than with the 
close cohabitation between wide stretches of cer-
tainty for mass man’s daily living conditions with 
unheard-of areas of oppression, lawlessness, and 
rewards for maximum aggressiveness. A genera-
tion that has lived through Auschwitz and 
Hiroshima and was indifferent or powerless to 
prevent them, and which is prepared to see bigger 
Hiroshimas, has no cause for complacency about 
its preservation or even enlargement of some 
orderly forms of living. It may have forgotten the 
essential: there must be life for life to be worth 
living. (Kirchheimer, 1967: 261)

Kirchheimer’s first studies on Germany at the 
OSS were guided by his fear of a forthcoming 
Nazi resurgence. However, such a scenario 
soon played a minor role in his evaluations of 
German society. According to Kirchheimer, 
the majority of Germans and the key political 
parties seemed to focus on industrial and eco-
nomic reconstruction; political conflicts, ide-
ological controversies and accounting for the 
past mattered next to nothing. West Germany 
was more than another bastion of the postwar 
affluent society, with its orientation on non-
political pragmatism. The so-called economic 
miracle, the position in foreign policy and 
even the taboo of its Nazi past fostered its 
defining feature: the welfare state with its all- 
embracing universe of claims. The once 
feared revanchism and nationalism were 
replaced by the satisfaction of private con-
sumer dreams, an increasing national income 
and the maintenance of social normality. 
West Germany was, in Kirchheimer’s eyes, a 
stable political system but not a democratic 

community with a  culture of civic discussion. 
His criticism was now directed toward the 
political parties –  not exclusively toward the 
government – and no longer toward the judi-
cial system. Kirchheimer praised the Federal 
Constitutional Court for its decision in the 
1950s on civil service law after Nazism and 
its cautious activity in the communist party-
ban proceedings. His critique of political 
power, however, revolved around the replace-
ment of the normative ideal of a ‘good life’ 
with the satisfaction of consumer needs. ‘Part 
of the stupendous absorptive capacity of the 
West German regime […] rests on its collec-
tive lack of memory; there is little demand for 
self-criticism in a successful going concern’ 
(Kirchheimer, 1961a: 254–66).

Kirchheimer stated that anyone who dis-
turbed this universe of claims by questioning 
the German emphasis on economic develop-
ments and consumerism, suggesting an alter-
native foreign policy toward the Soviet bloc 
or remembering the Nazi past was regarded 
as a troublemaker. His prime example became 
the so-called ‘Spiegel case’. In October 1962, 
leading journalists of the German weekly 
news magazine Der Spiegel were taken into 
custody and prosecuted for treason by the 
Federal government. Kirchheimer drew a 
parallel between some of the government 
activities and the methods of the Gestapo. 
He called the government activities against 
the journalists ‘cheese cover’ (Kirchheimer, 
1964: 85) and criticized the rise of a ‘surveil-
lance state’ (Kirchheimer, 1966a: 282–6) 
in West Germany. Although Kirchheimer 
perceived the widespread public protest in 
the Spiegel case as an indicator for posi-
tive political change, he remained skeptical 
with respect to the political culture in West 
Germany.

Kirchheimer’s research on the change of 
party structures can be best understood as 
part of his broader analysis of modern mass 
society (Schale and Buchstein, 2014). Due 
to their non-ideological behavior, the rising 
catch-all parties are the key political actors in 
modern society. They are exclusively focused 
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on electoral success, which leads to a mini-
mization of ideological conflicts. Moreover, 
the orientation toward voters instead of party 
members strengthens the managerial dimen-
sion of political leadership and weakens 
deliberation within the party. These manage-
rial trends strengthen the cooperation of busi-
ness, administration, media and parties to a 
large extent and lead to a loss of critical super-
vision of the administration and other insti-
tutions of government. Political opposition 
becomes even more difficult. Kirchheimer 
discusses two ideal types: an opposition 
loyal to the government and an ‘opposition 
by principle’. Both types of opposition lack 
programmatic ideas within the constitutional 
framework. Repeatedly, Kirchheimer wrote 
about the postwar setup in terms of absurdity: 
‘Activity becoming another form of passiv-
ity’ (Kirchheimer, 1959: 499). Kirchheimer 
replicates such disillusioning results in many 
analyses, e.g., of the labor unions or the 
decline of intra-state federalism. However, 
as long as the economic miracle and the wel-
fare state are able to maintain a ‘universe of 
claims’ (Kirchheimer, 1954: 312), this type 
of political integration by marketing works 
perfectly well.

Kirchheimer’s last and more explicit 
sociological studies illustrate the extent 
to which his analyses are connected to 
Herbert Marcuse’s writings of the early 
1960s. Modern society is described as ‘one- 
dimensional’. Kirchheimer tries to demon-
strate how non-ideological political attitudes 
arise from social changes in modern mass 
production, bureaucratization and consumer-
ism. Conspicuous private consumption sub-
stitutes the attainment of socio-political aims. 
Sometimes the labor unions sense the limits 
of such a view on society but ‘an awareness of 
another and better order and a need to disso-
ciate their claims from those of other groups 
by way of an elaborate theory […] simply 
does not exist’ (Kirchheimer, 1956: 508). 
Alienation without any proper political form 
entails false consciousness, the distinguish-
ing characteristics of which are irrational 

escapism, growing self- understanding as a 
pariah and confining oneself to pure instru-
mental reason. As in Marx’s early writings, 
individualism does not mean liberation but 
isolation. Such an interpretation follows 
Marcuse’s terms ‘surplus repression’ and 
‘repressive desublimation’ as features of 
modern society, but Kirchheimer does not 
see any demand for non-repressive subli-
mation. The only remaining insight is that 
all the agencies organizing the universe of 
claims ‘are insufficiently related to the major 
problem of his [man’s] existence: his purpose 
in life’ (Kirchheimer, 1966b: 24). Based on 
such a view, an analysis of Kirchheimer’s 
magnum opus, Political Justice (1961b), 
sheds light on the extent to which his early 
normative ideal of a just humane society was 
transformed into hopeful skepticism for the 
reduction of injustices.

political JuStice and  
liBeral democracY

The first edition of Kirchheimer’s book 
Political Justice. The Use of Legal 
Procedures for Political Ends came out in 
1961. The much extended German edition 
appeared in 1965. Kirchheimer had worked 
on this book right after he had left the OSS 
in 1955. However, as John Herz and Eric 
Hula rightly emphasize, Political Justice is 
more a product of his lifelong experiences 
with the administration of law and politics 
in liberal democracies since the Weimar 
Republic than of his observations during the 
years of the Nazi regime (Herz and Hula, 
1969: xxxii). While it is common to assume 
that the phenomenon of political justice is 
mainly a practice used by authoritarian 
regimes for purposes of propaganda, 
Kirchheimer focused his interest on liberal 
constitutional states. He was inspired by his 
former teacher Rudolf Smend and his 
‘theory of integration’, which states that the 
courts in liberal democracies should not 
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only integrate the legal community but also 
support the general political goals of the 
regime and thus enhance state integration 
(Kirchheimer, 1965: 23).7 This is where 
Kirchheimer’s reflections on political jus-
tice begin.

The title of the book is ambiguous to 
English readers, as Kirchheimer explains in 
the preface:

The term Political Justice is usually taken to reflect 
the search for an ideal order in which all members 
will communicate and interact with the body poli-
tic to assure its highest perfection. Is it, then, gross 
linguistic abuse and utter cynicism to apply this 
term, as European writers have traditionally done, 
to the most dubious segment of the administration 
of justice, that segment which uses the devices of 
justice to bolster or create new power positions? 
(Kirchheimer, 1961b: vii)

It was to avoid confusion that Kirchheimer 
added the subtitle ‘The Use of Legal 
Procedures for Political Ends’ (Hackler and 
Herrmann, 2015: 183). Most American 
scholars when referring to Political Justice 
use the term ‘political trials’ instead.

Political justice in Kirchheimer’s sense is 
a necessary but paradoxical component of 
the judicial process in any democratic state. 
Courts are supposed to be neutral institu-
tions that decide on the limits of political 
thought and action (Kirchheimer, 1961b: 
6–7). Kirchheimer claims that political trials 
have been a useful tool throughout history 
to legitimize persecution in states based on 
liberal principles. He illustrates this claim 
by presenting numerous examples up to the 
Nuremberg trials and those against suspected 
communists in the United States and West 
Germany. In one chapter he takes a closer 
and critical look at the administration of 
justice in the GDR; this investigation had a 
personal component as well, because his first 
wife – remarried as Hilde Neumann – took 
a leading position in the East German judi-
cial apparatus until her early death in 1959. 
The final chapters of the book deal with the 
adjustments of political justice, asylum and 
clemency.

For Kirchheimer, ‘authentication’ had 
been one of the two major functions of politi-
cal trials in liberal constitutional systems 
since the French Revolution. By referring to 
a priori rules, judicial authentication simul-
taneously legitimizes and constrains govern-
ment actions. Therefore, political justice has 
a positive aspect: in order to gain legitimacy, 
a judicial process has to follow procedural 
law. This is the reason for Kirchheimer’s 
exclusion of regimes like Nazi Germany 
from his analysis. In such systems, law is 
always politically controlled and imple-
mented like an order or a directive. As Ulrich 
Scheuner put it in a letter: ‘The counterpart 
[of political trials] is even worse: It is the 
administrative annihilation of foes, from con-
centration camps through to administrative 
forced exile’.8

The mobilization of public opinion is 
the second function of political justice.  
The courtroom becomes a stage not only  
for the regime but also for the accused.  
It gives the accused a chance to promote his 
or her political beliefs and goals:

The aim of political justice is to enlarge the area of 
political action by enlisting the services of courts 
on behalf of political goals. It is characterized by 
the submission to court scrutiny of group and 
individual action. Those instrumental in such sub-
mission seek to strengthen their own position and 
weaken that of their political foes. (Kirchheimer, 
1961b: 419)

For Kirchheimer political justice is not 
bound to political criminal law but character-
ized by the intention of the actors to use 
courts for political purposes. It is important 
to emphasize that for Kirchheimer political 
justice does not necessarily result in the 
misuse of law. The functions of authentica-
tion and producing public images are also 
the reasons why political justice in some 
cases seems more attractive to power holders  
than administrative action (Kirchheimer, 
1961b: 95–7).

Kirchheimer’s definition of political jus-
tice reveals his complex intellectual relation-
ship with Carl Schmitt and his terminology 
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of friend and foe. Even though Kirchheimer 
manages to mention Schmitt’s name not 
once, close readers of the book realize that 
he defines politics as a battlefield for power 
in ways similar to Schmitt. But even though 
he uses the term ‘politics’ as Schmitt does, 
the meaning for Kirchheimer is different. 
According to Schmitt, politics and law are 
antagonistic entities and therefore any con-
stitutional jurisdiction is self-contradictory; 
whenever the medium of law is used to set-
tle political disputes, the logic of friend and 
foe automatically transfers law into poli-
tics. Kirchheimer, in contrast, assumes that  
political justice is a suitable and essen-
tial instrument to settle fights over politi-
cal power. Thus, political justice should be 
understood in a positive way as a cultural 
achievement of the modern Rechtsstaat to 
constrain political arbitrariness. This insight 
leads Kirchheimer to agree with legal posi-
tivists like Hans Kelsen and Max Weber and 
their formula of ‘the juridification of politics’ 
(van Ooyen, 2011). In order to give read-
ers of the German edition of the book who 
were familiar with Carl Schmitt’s vocabulary 
no reason for possible misunderstanding, 
Kirchheimer instructed Gurland to avoid the 
term ‘Feind’ (enemy) and to use ‘Gegner’ 
(opponent) in the translation instead.9

kirchheimer’S legacY

Kirchheimer’s early articles on the Weimar 
years were widely recognized in Germany 
from the mid 1960s on, when predominantly 
left scholars rediscovered the Weimar 
Staatsrechtslehre. Since then, Kirchheimer’s 
early work has stood out as a foresighted 
critique of the Weimar Republic. In addition, 
some of his concepts and categories in his 
Weimar writings have been picked up inde-
pendently by authors of a later generation of 
the Frankfurt School – for example, his use 
of the term ‘juridification’ by Jürgen 
Habermas (Habermas, 1995: 356–73), his 

analytical distinction between a ‘directive’ 
and a ‘distributive’ sphere in modern capital-
ism by Claus Offe (Offe, 1984: 89) or his 
discussion about the relationship between 
legality and legitimacy by Ulrich K. Preuss 
(Preuss, 1984). The Anglo-American recep-
tion of Kirchheimer’s Weimar writings came 
more slowly and by different paths. Frank 
Burin and Kurt Shell had already called 
attention to Kirchheimer’s work in 1969 with 
their edition Politics, Law and Social Change. 
Selected Essays of Otto Kirchheimer (Burin 
and Shell, 1969), but it was only in the 1980s 
that Anglo-American scholars took greater 
interest in Kirchheimer’s Weimar writings. 
Keith Tribe’s edition of essays by Kirchheimer 
and Neumann, Social Democracy and the 
Rule of Law, introduced Kirchheimer and 
Neumann in 1987 as witnesses of the fall of 
Weimar and advocates from the left of the 
‘rule of law’ (Tribe, 1987). Tribe correctly 
contrasted Kirchheimer’s and Carl Schmitt’s 
positions. William Scheuerman picked up on 
this interpretation in his book Rule and  
Law under Siege. Selected Essays of  
Franz L. Neumann and Otto Kirchheimer 
(Scheuerman, 1996), in which he referred to 
Kirchheimer in order to argue against the 
emerging reception of Schmitt in Critical 
Legal Studies.

However, in the Anglo-American acad-
emy, Kirchheimer was for a long time 
mainly associated with his contributions 
to the body of literature by the Frankfurt 
School on Nazi Germany (Held, 1980; Arato 
and Gebhardt, 1982) and in particular with 
Franz Neumann’s book Behemoth, to which 
he had contributed intellectually (Jay, 1973: 
160–7). Only later did Thorsten Sellin and 
Edwin H. Sutherland discover Punishment 
and Social Structure as an important starting 
point for critical criminology (Taylor et al., 
1975; Platt and Takagi, 1981; Melossi and 
Pavarini, 1981; Garland, 1990; Michalowski 
and Carlson, 1999: 217–49). An enthusiastic 
reference by Michel Foucault to Punishment 
and Social Structure in the first chapter of 
his Discipline and Punish: The Birth of the 
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Prison (Foucault, 1976: 35) helped to raise 
a broader interest in Kirchheimer’s work on 
criminology.

The next wave of interest began with 
a crucial misunderstanding: the work of 
Kirchheimer, Marcuse and Benjamin was 
interpreted by some Anglo-American aca-
demics to be deeply influenced by right-
wing conservative thinkers like Carl 
Schmitt, Martin Heidegger and Ernst Jünger. 
Kirchheimer was declared by some authors 
in this debate (Kennedy, 1987a, 1987b; 
Scheuerman, 1997) to be a ‘left-Schmittian’. 
The critics accused Kirchheimer of follow-
ing Schmitt in his concept of the political, 
in his anti-parliamentarism and in his cri-
tique of liberalism. It took a closer look at 
Kirchheimer’s intellectual roots and the 
ways he made creative and critical use of 
Schmittian categories to correct this sim-
plistic impression (Jay, 1987; Söllner, 1987; 
Preuss, 1987; Bavaj, 2007; Schale, 2011).

Among the wide range of topics in his late 
work, two issues stand out: his reflections on 
political justice and his analysis of the rise 
of catch-all parties. The English-speaking 
reception of Political Justice was sometimes 
characterized by misunderstandings, when 
his analysis was understood by some read-
ers to contribute to the discussion of ‘What 
makes a trial political?’. Judith Shklar’s book 
Legalism. Law, Morals, and Political Trials 
(1964) in which she applied Kirchheimer’s 
concept of political trials in a creative way 
to the Nuremberg and Tokyo trials (Shklar, 
1964: 237), was the most productive recep-
tion of Kirchheimer’s thoughts on this issue. 
She reaches, however, a different conclusion 
from Kirchheimer with respect to the func-
tion of political trials. Whereas he saw the 
Nuremberg Trials (again contra Schmitt) as 
a crucial contribution to the development 
of international law (Kirchheimer, 1961b: 
341), Shklar evaluated political trials as an 
illegitimate or indecent practice. According 
to her, the Nuremberg Trials were legiti-
mate only in a political sense, not in a legal 
one. The recent attempt to define political 

trials in the tradition of Kirchheimer by Jens 
Meierhenrich and Devin Pendas leads to an 
even more critical conclusion: Kirchheimer’s 
use of the Schmittian term ‘politics’ narrows 
his concept to politically intended battles in 
the courtroom and leaves out possible non-
political trials, which may still have a major 
political impact (Meierhenrich and Pendas, 
2016: 27).

Kirchheimer’s writings about the struc-
tural changes of party systems draw wide 
attention from political scientists until today. 
Kirchheimer has become the classic author on 
the emergence of the catch-all party. Within 
the tradition of the Frankfurt School, Jürgen 
Habermas in his early work on the transfor-
mation of the public sphere, and Claus Offe 
in his writings about the legitimacy crisis 
in late capitalism, relied on Kirchheimer’s 
reflections about the changing party systems 
and the vanishing of opposition in modern 
democracies (Habermas, 1992: 196–222; 
Offe, 1985). Meanwhile, there exists a rich 
body of literature about the empirical validity 
of his thesis (Wolinetz, 1979; Dittrich, 1983; 
Krouwel, 2003; Williams, 2009). In addition, 
it serves as a conceptual tool to model recent 
developments in party systems facing the 
rise of right-wing popular parties. Peter Mair 
and Richard S. Katz and their concept of the 
‘cartel party’ could be read as an update of 
Kirchheimer’s theory which corresponds 
to recent publications by Colin Crouch and 
others on ‘post-democracy’ (Mair and Katz, 
1992, 1994, 2002; Mair, 2013).

Kirchheimer’s late articles and papers 
are characterized by a sense of critical dis-
tance from, and even grim coolness toward, 
industrial societies and modern Western 
democracies. He sympathized with the 
American student protest movement, which 
started in Berkeley in 1964, while not shar-
ing Marcuse’s enthusiasm for it. Like 
Horkheimer, Adorno or Löwenthal, he did 
not trust that the institutions of modern 
democracy and the public sphere would have 
a powerful curing effect on the power elites 
in the long run. Nevertheless, Alfons Söllner 
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has made an important point when he identi-
fies Kirchheimer’s intellectual development 
as a process of internationalization, accul-
turation and normative Westernization in the 
context of his political experiences as an émi-
gré (Söllner, 2003). Kirchheimer’s personal 
experience during the Weimar Republic and 
its collapse, his precarious existence in Paris 
and New York and the willingness of the 
United States to accept him at the OSS, the 
State Department and in the university system 
turned him into an intellectually open politi-
cal scientist who had learned to value and to 
insist on the minimal normative standards of 
a liberal democracy. Kirchheimer in his late 
work did not hope for a better political world 
but simply wanted to avert the worst. 

Notes

 1  The authors would like to thank Eno Trimcev, Ker-
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 2  The following biographical sketch is based on 
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University at Albany, M.E. Grenander Department 
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sations and interviews (Frank Schale with Anne 
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with Wilhelm Hennis on September 26, 2009, with 
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Hanna Kirchheimer-Grossman on March 11, 2016).

 3  First investigations by the FBI are documented in 
1940. During his time at the OSS Kirchheimer had 
been the subject of loyalty reports several times. 
While working at the State Department in 1952 
he was classified as an employee who is ‘eligible 
on loyalty’ (see FBI Headquarters file 121-HQ-
13351, Section 1, Report from Hiram Bringham 
to Honorable J. Edgar Hoover, May 21, 1952).

 4  Artikel 48 und die Wandlungen des Verfassungs-
systems. Auch ein Beitrag zum Verfassungstag 
(1930c) was the first article that showed Kirch-
heimer’s radically changed position toward the 
Weimar parliamentary system after the recently 
announced Reichskanzler Heinrich Brüning 
passed laws in July 1930 to implement a new fis-
cal policy by using the emergency rule. Before-

hand, the Social Democratic party had blocked 
Brüning’s policy. Weimar – and What Then? was 
published only a few months earlier.

 5  On Kirchheimer’s close collaboration with  
Gurland see Buchstein (2010).

 6  Pollock explicitly refers to Otto Kirchheimer’s 
essay ‘The Legal Order of National Socialism’  
(Pollock, 1941: 447–8).

 7  Kirchheimer only mentions his former professor 
Rudolf Smend in the German translation. The 
enlarged German edition of the book from 1965 
is around 250 pages longer and was translated 
by his old friend from the Young Socialists Arkadij 
Gurland.

 8  Letter from Ulrich Scheuner to Kirchheimer, 
October 10, 1955. In: University at Albany, M.E. 
Grenander Department of Special Collections &  
Archives, Otto Kirchheimer papers, Series 2, 
Professional Correspondence, 1927–65, Box 2, 
Folder 7 (our translation).

 9  See letter from Otto Kirchheimer to Arkadij  
Gurland, August 30, 1961. In: University Archive, 
Goethe-Universität Frankfurt am Main, Folder: 
Gurland Papers, Na5/675(5).
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